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is no legal objection to action whose direct effect is helpful to one 
of the parties in the struggle, that it is also directly detrimental to 
the other. But when action is directed against the other, primarily 
for the purpose of doing him harm and thus compelling him to 
yield to the demand of the actor, and this action does not directly 
affect the property, or business or status of the actor, the case is 
different, even if the actor expects to derive a remote or indirect 
benefit from the act. The gain which a labor union may expect to 
derive from inducing others to join it, is not an improvement to be 
obtained directly in the conditions under which the men are working, 
but only added strength for such contests with employers as may 
arise in the future. An object of this kind is too remote to be 
considered a benefit in business, such as to justify the infliction of 
injury upon a third person for the purpose of obtaining it. 

C.McA.S. 



Corporations — Stockholders' Liability for Unpaid Sub- 
scriptions — It is well settled that upon the insolvency of a cor- 
poration, its creditors may, in a proper proceeding in equity, reach 
and apply, to the payment of their claims, any unpaid balances to the 
subscription of the capital stock of the corporation. 1 A recent Cali- 
fornia decision 2 has once more stated this proposition. 

Although this principle can be said to be practically universal, 
the American courts are not, however, in accord as to the doctrine 
or theory to be applied in deciding cases arising under it. Three 
important doctrines, generally followed by the different jurisdictions, 
have thus far been brought forward by the Federal, 8 Minnesota 4 
and Missouri 5 courts, respectively. 

The Federal courts apply in these cases the so-called Trust- 
Fund Theory, based on a dictum of Judge Story in Wood v. 
Dummer* to the effect that the capital stock of a corporation consti- 
tutes a "trust-fund" for the payment of corporate debts. Under 
this doctrine, no part of the capital of the corporation can be law- 

1 Sawyer v. Hoag, 17 Wall. 610 (U. S. 1873) ; Upton v. Tribilcock, 91 
U. S. 45 (1875) ; Hospes v. Manufacturing Co., 48 Minn. 174 (1889) ; 4 
Thompson on Corporations (2nd Ed.), §4935. 

'Herron Co. v. Shaw, 133 Pac- Rep. 488 (Cal. 1913). 

"Sawyer v. Hoag, supra, n. 1. 

4 Hospes v. Manufacturing Co., supra, n. 1. 

5 Chrisman-Sawyer Banking Co. v. Wool Manufacturing Co., 168 Mo. 
634 (1902). 

'3 Mason's Reports, 308 (U. S. 1824). In this case a bank had divided 
its capital stock as dividends among its stockholders without paying its 
creditors, the bank note holders. The creditors brought a bill against the 
stockholders for the payment of their notes- Judge Story inter alia said, 
"The capital stock of banks is to be deemed a pledge or trust fund for the 
payment of the debts contracted by the bank."_ This statement was unneces- 
sary, as the bank's acts were fraudulent and void as against its creditors. 
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fully withdrawn by the stockholders if there are any outstanding 
corporate obligations to the payment of which it should be ap- 
plied. If, therefore, any portion of the capital stock for which a 
stockholder has subscribed has not been paid, such balance remains 
in the hands of the stockholder impressed with a trust in favor of 
the corporate creditors ; and if the assets are insufficient to discharge 
the corporate obligations, the creditors may in equity subject the 
unpaid balance to the payment of their claims. 7 The trust-fund 
doctrine is not as unqualified as its mere statement would cause one 
to conclude. For the Federal courts, seeing that the practical ap- 
plication of the doctrine as usually stated would be ruinous to, and 
destructive of, the business management of corporations, have 
limited its application, so that it does not really apply until the 
insolvency of the corporation. 8 This doctrine is, however, incon- 
sistent in many of the decisions based under it; for example, that 
a creditor who has contracted his debt with the corporation prior to 
the subscription of the stockholder whom he is serving cannot re- 
cover, as he did not rely on such subscription. 9 It is submitted that if 
the capital stock and unpaid subscriptions, which are a part of the 
capital, are a trust fund, the fact that one is a prior creditor should 
make no difference in his right against unpaid stockholders. 

The Minnesota courts 10 have set forth a doctrine which, though 
based in a way on the trust-fund theory, is nevertheless much more 
consistent in its decisions. This doctrine, often called the Deceit 
Doctrine, places the recovery of unpaid subscriptions by creditors 
on the ground of fraud or deceit practised on the creditors by the 
misrepresentation of the stockholders in stating the amount of capi- 
tal to be greater than it really is. Under this theory, any scheme 
or arrangement by which stockholders may avoid full payment of 
the subscription is a fraud on those creditors who rely on full 
payment; and these creditors may recover on the ground of this 
fraud. If, therefore, a creditor, whose debt was contracted prior 
to the stockholder's subscription, sues for an unpaid balance, he 
cannot recover; he has not relied on any misrepresentation by the 
stockholder. 11 Likewise, if the creditor knows of the arrangement 
by which stock is issued fully paid, though in fact only a part of 
the subscription is paid, he cannot recover since there was no reliance 
on his part nor fraud practised on him. 12 

'26 Am. and Eng. Encyc. of Law (2nd Ed.), 1007 et seq. 

'Thompson on Corporations (2nd Ed.), §3418; Graham v. La Crosse Co., 
102 U. S. 148 (1880). 

'Marion Trust Co. v. Blish, 170 Ind. 686 (1908); 4 Thompson on Cor- 
porations (2nd Ed.), §5021. 

" Hospes v. Manufacturing Co., supra, n. 1 ; National Bank v. Mining 
Co., 42 Minn. 327, 1890. 

"National Bank v. Mining Co., supra, n. 10. 

"Bent v. Underwood, 156 Ind. 516 (1901); Callanan v. Windsor, 78 
Iowa, 193 (1889) ; Coit v. North Carolina Co., 14 Fed. 12 (1882) : contra 
Sprague v. Bank, 172 111. 149 (1898) ; Gillett v. Chicago Co., 230 111. 373 (1907). 
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The Missouri courts 18 have gone a step further and have held 
that all corporate creditors, without regard to whether their debts 
were contracted previous or subsequent to the subscription, have a 
right to apply unpaid subscriptions to the payment of their debts, 
unless they choose to waive this right. It is submitted that this 
should be the rule governing a stockholder's liability for unpaid 
subscriptions, as it conforms "to the demands of business integrity 
and honesty and is the logical sequence of the voluntary act of the 
stockholder flowing from his subscription." 14 The theory of "hold- 
ing out" or reliance, set forth in the Deceit Theory as the foundation 
of the stockholder's liability, is not absolutely true, inasmuch as 
when one becomes a creditor of a corporation there is really no 
"holding out" by existing stockholders as opposed to subsequent 
stockholders as far as he is concerned. He relies entirely on the 
capital stock of the corporation, whether subscribed previous or 
subsequent to his contract with the corporation. 

Frequently, charters of corporations provide that the subscrip- 
tion may be paid in property, real and personal. 15 In such cases, 
the question often arises as to whether there has been an over- 
valuation of the property, and the courts have settled upon certain 
rules in deciding these cases. The Federal courts hold that fraud 
will not be presumed ; but if actually proved, it will vitiate the trans- 
action to the extent of compelling the stockholders to pay the 
difference between the par value of the stock and the actual value 
of the property. 16 Gross overvaluation is strong and almost con- 
clusive evidence of fraud, according to the degree of overvaluation. 
The Minnesota courts are in accord. 17 The New York courts will 
rescind the contract of subscription on the ground of fraud but will 
not imply a new contract by which the stockholders shall pay the 
difference between the par value of the stock and the actual value 
of the property. 18 

N. I. S. G. 



Patents — Invention — Double Use — The dividing line be- 
tween a new use involving invention and a mere double use which 
is not patentable, is one often very difficult to draw, and will de- 
pend entirely on the facts of the particular case. An instance of a 
mere double use is furnished by the recent case of Weir Frog Co. v. 

13 Chrisman-Sawyer Banking Co. v. Wool Manufacturing Co., supra, n. 5. 

" Chrisman-Sawyer Banking Co. v. Wool Manufacturing Co., supra, n. 5. 

15 Coit v. North Carolina Co., supra, n. 12. 

"Taylor v. Cummings, 127 Fed. 108 (1903) ; Taylor v. Walker, 117 Fed. 
737 (1902) ; Coit v. North Carolina Co., supra, n. 12. 

"Hastings Co. v. Iron Range Co., 65 Minn. 28 (1896) ; see 4 Thompson 
on Corporations (2nd Ed.), §§3975-93- 

"Southwork v. Morgan, 205 N. Y. 293 (1912). 



